Y~ s - XY, Y W P WCY FAWTOR SEN JI00-067Y | }
M TECMRE SEARCH ANAL Y313 1.92 Fen JEVE Ta suny 9ME

S it N

PATENTSAND COPYRIGHTS INAGRICULTURE

INNOVATION
M R Erande Dr. R D Khakare
Bhet Muihades Cotege, pead Depl of Ceography
Mighay, Dist Ahmednagar Sauirang Colege,

| ot Dist | alus

o
e Research Paper - Geography F

o N o .. a3 RS> e T

ABSTJ. R

Fhe present study s an attempd to analyie the overvew and vmpact of

imtellectial property right o agricuines! mmovation m [ndia This paper
examiney the patenting activily 1o identify Currend imacsgiions (& crop farming
in India In the case of granted patents, magpority of the patenis belong to the
area of plant growth 1t explores the speecificinies of pasent portfolios and s
xeape of fuliery innovaiions in the agricw ey emginceriny wotor St there
are still umanywered queations about wictker emerging and cvolvag [PR
regimes in developang countrics will coniridate o enbance agriculiurg!
productivity. This paper attempis 1o answer some of these questions by tracing
* the effects of [PRY on private invesiment i crop gemetic improvement and in
turn, on agricuitural productivity Howewr he research looks at the prospect
of India ar a developing country 1o boost 2y current intellectual property
Jramewort and legiviation i order 2o develop iy agricultural techmology
Hence. it focuses on whether there iy 2 single yvxtem a3 o mode! of [P regime
20 emhance agriculiure production in ledie The revearch s Based om secondary
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UK Company py

ateny Office for

ant Bioscience patented a procedure through the
NMilication ol broceoli plants that have an increased
patent, however, tncompassed not only the use of special
d hmcculi. butalso the vegetable plants and the broccoli seed
file Pt lflis;\mccss. The seed and biotech firms Limagrain ux.\d Sy11géaln
l\“t‘min: S0 the patent. In peneral, Syngenta supports the wide-ranging

and s purpose in bringing the case to court is presumably
€ 1t revoked, byt it

. ' fact confimed. Farmers' groups and development
orgumsanons, N con

and in opposition to such undermining of the patent law.
18 patents have

trast, st
Sin“k\r]y far-reachis been applied for in the field of animal breeding,
In April 2000, farmery’ Broups and development organis
Patents’ applied for by M

ations protested against the 'pig
onsanto |
Pigs that grow

They cover a gene test that ¢
and put on flesh particul

an be used to identify
protection ofthe animals selected by n

arly quicklyMonsanto. further applied for patent
1cans of'this method.

Intellectual pro perty rights (IPRs) can be broadly defined
& creative or inventive ideas. Such legal rights geners
the unauthorized commercial use of their creations/inven
for the establishment of a le

as legal rights established
ov

dly allow right holders to exclude

tions by third persons, The rationale
gal framework on [PRs is thatitisa signal to society that
Creative and inventive ideas will be rewarded. This paper wil

linthe next section distinguish
the [PRs relevant to agriculture and explain these rights,

In Section I the international
intellectual property law for these ri ghts will be described. Section IV sets out India's
intemational obligations vis-a-vis her own [PR laws and Section v goes onto an analysis
ofthe public debate in India on the controversial IPRs and the Status of the legislation on
escriptions for public policy on IPRs
and agriculture in India.

INTELLECTUAL PROPERTY RIGHTS (ITPRS)
IPR can be defined as legal ri ghts established on creative work herby inventive
ideas. Suchlegal rights generally allow right holders to exclud

ethe unauthorized commercial
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.h\(li\y patent iy one of the . o . . Is and se _\
Providing o 1 ll'\\l’ﬂf tant tool of 1PR for gt u.ulﬁturc %,00; s t n scrvncc§ by
PchssQ; oo Ls'b\ pmlccfmn for patentable plants and animals and biotechnological
1eir production,
IPRs RELEVANT TO AGRICULTURE:
N LTURE:
hat mCS*‘ll\’cml of the IPRs mentioned above are relevant t(‘) the ﬂgri?ultural sectorin

Y canbe used to protect goods or services produccd in the agricultural scctor.3
These are mainly patents, plant breeders' rights, trademarks, BEOET aphical indications
and trade scercts. It is possible te include lay-out designs for chips that are designed to
Pcrfonn certain functions related to agriculture, but these arc assumed to be incorporated
in machines produced in the industrial sector. Similarly, scientific papers or television
programmes covering ideas refated to agriculture are not seen as dircctly being produced
1 this sector.

Biotechnology s the sector that holds {he most potential for advances in agriculture
to improve productivity. Biotechnology R&D s mostly concentrated in the hands of large
multinational enterprises in the US, Europe and Japan. ltisin this field of technology
more than others, that proprictary rightsover knowledge is getting increasingly important.
Today, in the United States, patents arc cven granted to animal inventions and human
gene sequences, if these arc eli gible for such protection. The case law in the United
States developed rapidly since the carly'80's with the grant of a patent fora bacteria that
ate’ oil spills. This gave rise to the patenting of micro-organisms found in nature, if it
involved a new, inventive and uscful technical intervention by man. Another landmark
case was the patent granted to the 'Harvard oncomouse', useful in research on cancer.
The European Union has been siower to follow suit on the patenting of plants and animals
due to the opposition it faced from cnvironmental aclivists in the European Parliament.
This has now been largely overcome with the imminent finalization of the new Biotechnology
Directive by the European Parliament, authorizing the grant of patents to plants and animals,
with limited exceptions. Thus, research on the cloning of animals, which is advancing
rapidly, would beeligible for patents in at least some developed countries. Many countries
have developed plant breeders'ri ghts to reward conventional plant breeding efforts-

Such sui generis protection is weaker than patent protection in that the right holders can
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only prevent third parties from ¢q
mm
use
d to grant sych Protection is a5
these are distinct

diSplay Ofthe sar
the essential ch

ercially exploiting the protected material. The criteria
ness, i.e. diStingui:h]Z;crfthan that. used to deten_nilnc palc.:ntabi.litjf as
Me essentig] characteristi J 'rom carlier known v:frlletrles, umfonm.ty i.e.
aracteristics o renprd > ?CS Inevery plant and stability i.c. the re‘lentlon of
Production. Such protection encourages breeding efforts
ector. These are marks associated wi e
cality where the qual C"’-‘ with products ong';m'atmg from a country,
ly attributabje oits -eo ty, Te.Pufam.)n. orother characterllst:c.:s of thf-t productare
agricultural products or th ° ng hical origin. Most geographical md‘icatlons rela‘ltt'a to
Protection of such mark O3g de”Vf"d from them, as in the case of wines and spints.
. 'STHmarks prevents third parties from passing off their products as those
origmating inthe given regjon. Famous examples are'Champagne' for sparkling wine and
'i{_oqlfe.fffﬁ' .f r cheese from areas of these names in France or 'Darjeeling’ for tea from
thisdistrictin India. It is not necessary for these indications to be geographical names 23
in the case of 'Feta' for cheese from Greece or'Basmati' for rice from India and Pakistan
as there are no places, localities or regions with these names. Plant varieties developed

with traditional knowledge and associated with a particular region can also be protected
dications. The advantage in such protection is that it is not time-limited,

inthe private s
region or lo
essential

as geographical in
unlike the case of plant patents or plant breeders' rights. The advantage, at least to the
proprietor, is that, unlike patents, there is no obligation to di
INDIA's INTERNATIONAL OBLIGATIONS ON iPRs:

India is not yet a Member of the Paris Convention or the UPOV. However, India
is a founder member of the WTO and
came into forceon 1.1.1995. Being 2 developing country, India is entitled to a transition
period of fiveyearsupto 1.1.2000 for most provisions of TRIPS. An important exception
is the introduction of product patents in areas of technology not covered so far, for which
time i available up to 1.1.20059. Nevertheless, the so-called process-by-product patents
with the reversal of burden of proof would have tobe in placeby 1.1.2000. At present
the Patents Act, 1970 does not allow the patenting of plants or animals or micro-organisms.

Although it does not contain any such specific exclusion, the definition of an invention

seems to exclude these. Evenmi crobiological processes are excluded if they involve a
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method o Fagriculture or horticu
such applicationg have sometiy

CVidenceg by the process pat
Cngincereg Colton cells and |j

Ithe case of geographical indications, the Trade and Merchandise Marks Act,
1958, allows for (j,c registration of certification marks, certifying quality or origin ofa
product. Such cenj fication marks can be registered by anybody not producing the particular

roduct ; . i . iti 1
product, as, for hstance, any association of produicers or traders. In addition, geographical

Iture, as such methods are specifically excluded. However,
mes been granted patents, at least since the mid-80's as is

ent granted to Agracetus, a US company, on genetically
nes.

indications are Protected under the common law tort of passing-off. Marks such as

‘Champagne' for Sparkling wine from France and 'Scotch’ for whisky from Scotland

have been Successfuily protected under

order to give the hi gher level of absolut

TR

this. However, India would need to iegisiate in

e protection to wines and spirits required under
IPS. In doing so, other Indian products or those of interest to India’s trading partners
Can aiso be given this higher level of protection

LUl

perhaps on the basis of reciprocity.

EIGHTY YEARS OF INTELLECTUAL PROPERTY RIGHTS IN
AGRICULTURE

Since genetic engj neering became a part of breeding activities some 25 years
ago patents on plants and animals or their parts, such as genes or gene sequences, have

gained an increasingly important role. This development has a

tracted criticism, especially
from civil society grou

ps worldwide. Intellectual property rights (IPR) in agriculture have
existed for almost 80 years. In 1930 the USA enacted

made it possible to patent plants that were propagate
cuttings. A different path was taken in Europe. The UPO
protection of intellectual property rights for plant b
permitting other breeders to use the material free of ch,

(plant breeders' privilege). The traditional practice of

the first law in this area, which
d vegetatively through bulbs or
V Convention 0f 1961 established
reeders, whilst at the same time
arge for their own breeding purposes
farmers of breedip gand exchanging

. _ privileges concerning the access
to protected material, plant varniety protection differg dist

inctly from patent law. However
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ureismounting from the b
res . cbiotechnology industry to ali ioni
field of plant breeding with patent Jaw align the level of protection 1n the

This conclusion also applies explicitl
agrimﬂtural crop species were using such plicitly to plant breeder rights. Brecders of
ing such ri .

before patents were possible in thi g such rights to protect their intellectual property long

of IP rights are the seed indus 1is sector. According to the CIPR, the actual beneficiarics

sector will notimprove try and commercial farmers. Developinga commercia sced

foster innovation i thcondlnons for subsistence farmers. If [P protection systems 21 eto

n levelan:

- mstancesonth e developing world, (hey need to be adapted to the specific
n .

he trade interest ‘_3 ground. The trend towards high uniform standards mainly SeTVES
s ofindustrialised nations. This is the conclusion ofaWorld RBank report

published in 2006.
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